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[Key Themes]

Illegalities and Delinquency (257—292)

I. Imprisonment (penitentiary) & Illegalities 

II. Imprisonment (penitentiary) & Delinquency:
III. The “Failure” of Prison as a Remedy

IV. The “Success” of Prison in Producing Delinquency

IV. Production of Delinquency (Tactics)
[Outline]
Illegalities and delinquency (257-292)

I. Symptom and symbol of transformation: replacement of chain-gang by police cart [257-64] 
  A. chain-gang [257-63] 
  B. police cart [263-64]: mobile Panopticon 

II. Denunciation of prison "failures" and announcement of "reforms" [264-71] 
  A. failures [same today as 1840]: 
  B. reforms/good principles [same today as 1840]: 
  C. carceral system [271] 
    1. prison/failure/reform all part of same system 
    2. fourfold system 

III. Question: What is positively served by prison "failure"? [271-85] 
  A. success of penality [272]: 
  B. penality vs. illegalities; history of illegalities [273-76]: 
  C. penality as social control [276-82]: depoliticized crime 
  D. two figures 
  E. crime literature: theoretical and aesthetic representation of bourgeois illegality [285]

IV. tactics of delinquency and penality [285-92] 
  A. systematic confusion of common law and labor law [285-86] 
  B. install perception of delinquents as close by, fearful, etc. [286-7] 
  C. workers' newspapers: political analysis of crime [287-89] 
  D. figure of indiscipline: revaluation of bourgeois values [290-92] 
[Outline with Summary]
I. I. Symptom and symbol of transformation: replacement of chain-gang by police cart [257-64] 
  A. chain-gang [257-63] 
  B. police cart [263-64]: mobile Panopticon 
“Imprisonment as a technical mutation of an art of punishing” (257) 
cf. the transition from chain-gang to the police carriage in 1837. 

	Before 1837
	1837
	After 1837
	1945
	1972-1974

	chain-gang
	police carriage

	prison
	prison reforms
	prison riots

	public execution
	mobile panopticon
	secrecy of administration

	Multiple representation of crime: newspapers, broadsheets, mountebanks and street theatres
	Constant surveillance of warders; internal regulation
	Panopticon surveillance

	traveling fair of crime
	Transport of Convicts—carrying out the criminal sentences (
	reform

	ceremony of pain
	
	

	spectacular rituals
	penitentiary carriage; apparatus of correction/reform; carefully articulated disciplinary mechanism
	penitentiary system

	criminal
	criminal; prisoner
	delinquency


 “The transition from the public execution, with its spectacular rituals, its art mingled with the ceremony of pain, to the penalties of prisons buried in architectural masses and guarded by the secrecy of administrations, is not a transition to an undifferentiated, abstract, confused penality; it is the transition from one art of punishing to another, no less skilful one.  It is a technical mutation.” (257)

II. Denunciation of prison "failures" and announcement of "reforms" [264-71] 
A. Common critiques on failures of prison [same today as 1840]: 
The critique of prisons appeared early. It took various forms: 
(1) Prisons do not diminish the crime rate; 
(2) Detention causes recidivism; 
(3) Prison produces delinquents by its constraints and very environment;
(4) Prison encourages delinquents to associate and plot future crimes; 
(5) Prison conditions and condemns freed inmates to future recidivism and later surveillance; 
(6) Prisons produce delinquency by throwing the prisoner's family into destitution. [265-68]
(since 1820-45, “repeated [and] almost unchanged’’ “monotonous”
( “This monotonous critique of the prison always takes one of two directions: either that the prison was insufficiently corrective, and that the penitentiary technique was still at the rudimentary stage; or that in attempting to be corrective it lost its power as punishment, that the true penitentiary technique was rigour, and that prison was a double economic error: directly, by its intrinsic cost and, indirectly, by the cost of the delinquency that it did not abolish.” [268] 

Critics argue that prison is not corrective enough, or, in correcting, prison loses its power of punishment.  The result: 
(1) the reintroduction of the invariable principles of penitentiary techniques 
(2) the realization of the corrective project [268]

B. common belief of reforms/good principles [same today as 1840]: 
“For the past 150 years they have constituted the seven universal maxims of the good ‘penitential condition”
(1) detention must transform the individual's behavior;
(2) convicts must be isolated and distributed according to offense, age and stage of transformation; 
(3) penalties should be tailored to the individual; 
(4) work is an essential part of the transformation and socialization of convicts; (5) the education of prisoners is an obligation, and is indispensable for society;
(6) the prison regime must be supervised by specialized staff; 
(7) imprisonment must be followed by supervision and assistance until the prisoner is rehabilitated. [269]


C. carceral system [271] 
  1. prison/failure/reform : not three successive system, but a simultaneous system that historically imposed on the juridical deprivation of liberty 

  2. fourfold system: disciplinary elements of prison
    (a) increasing objectivity: “super-power”: the production of an objectivity, a technique, a penitentiary ‘rationality”
    (b) reintroduction of criminality: auxiliary knowledge:

    (c) inverted efficiency of creating recidivism 

    (d) utopian duplication: the repetition of reform with the disciplinary functioning of the prison [271]


III. What function do "failures" of prison positively serve? [271-85] 
“Perhaps one should reverse the problem and ask oneself what is served by the failure of the prison; what is the use of these different phenomena that are continually being criticized; the maintenance of delinquency, the encouragement of recidivism, the transformation of the occasional offender into a habitual delinquent, the organization of the occasional offender into a habitual delinquent, the organization of a closed milieu of delinquency” [272]

  A. success of penality [272]: 
( “…the prison, and no doubt punishment in general, is not intended to eliminate offences, but rather to distinguish them, to distribute them, to use them; that it is not so much that they render docile those who are liable to transgress the law, but that they tend to assimilate the transgression of the laws in a general tactics of subjection.” [272]

((Penality then appears to be “a way of handling illegalities… it “differentiates” them, it provides them with a general ‘economy.”[272]

((”The law itself or the way of applying it serves the interests of a class, it is also because the differential administration of illegalities through the mediation of penality forms part of those mechanisms of domination.” [272]

B. penality vs. illegalities; history of illegalities [273-76]:
1. 18th century: The general schema of late eighteenth century reform is related to a struggle against illegalities. The whole equilibrium of illegalities was disturbed. 
2. 19th century: At the turn of the nineteenth century, the danger of new popular illegalities arose. This was divided into three processes: one) the development of a political dimension to popular illegality; two) the development of peasant illegality against a new regime of landed property; and three) criminality became more specialized. Diverse illegal practices came together to form a new threat.
3. Popular illegalities had three means of diffusion: one) their insertion into the general political outlook; two) the articulation of social struggles; three) the communication between different forms and levels of offenses. Although this was not fully developed, it bred fear of a criminal underclass among the administrators of society. This led to a certain polarization or class asymmetry, as the criminal class became identified with the lower orders.

(( Law implies class dissymmetry: “It would be hypocritical or naïve to believe that the law was made for all in the name of all; that it would be more prudent to recognize that it was made for the few and that it was brought to bear upon others; that in principle it applies to all citizens, but that it is addressed principally to the most numerous and least enlightened classes. . ..”  “Language of the law, which is supposed to be universal, is, in this respect, inadequate; it must, if it is be effective, be the discourse of one class to another, which has neither the same ideas as it nor even the same words.” [276]
 C. success of prison in producing delinquency; penality as social control [276-82]: depoliticized crime 
1. Prison gives rise to a form of illegality amongst others, which it isolates and organizes as the enclosed world of delinquency. Delinquency is not the most virulent illegality, but rather an effect of penality that makes it possible to supervise illegality. [276] 
2. Delinquency is an effect of penality that makes it possible to differentiate, accommodate and supervise illegalities.（277）

3. “The prison has succeeded extremely well in producing delinquency, a specific type, a politically or economically less dangerous  -- and, on occasion, usable – form of illegality, in producing delinquents, in an apparently marginal, but in fact centrally supervised milieu; in producing the delinquent as a pathologized subject” [277] .  It is so successful that it has survived after 150 years of failures.
4. (Question: Why does prison create the delinquency that it is supposed to combat? 
There are certain advantages to delinquency: 
1) delinquency can be supervised because delinquents are a small group; 
2) it can be differentiated and separated from the main group; 
3) it may be useful in colonization projects; 
4) delinquents have instrumental and political uses as informers. [278]

5. Delinquency ensure “profit and power.” 
“Delinquency, solidified by a penal system centred upon the prison, thus represents a diversion of illegality for the illicit circuits of profit and power of the dominant class.” [280]

6. Delinquency = perpetual surveillance 
 “Delinquency, with the secret agents that it procures, but also with the generalized policing that it authorizes, constitutes a means of perpetual surveillance of the population.” [281]
D. two figures: Vidocq and Lanenaire [282]

E. crime literature: theoretical and aesthetic representation of bourgeois illegality [285]

IV. tactics of delinquency and penality [285-92] 
A. systematic confusion of common law and labor law [285-86] “
1. the “production of delinquency” as a continuously shifting process, as opposed to a “result,” in which the delinquents are separated from and made to be demonized by the rest of the lower class populations, particularly in relation to labor struggles. [285] 
2. (“a whole tactic of confusion aimed at maintaining a permanent state of conflict” [286]
B. perception of delinquents as formidable, fearful

“To this was added a patient attempt to impose a highly specific grid on the common perception of delinquents: to present them as close by, everywhere present and everywhere to be feared. . . .  The combination of the fait divers and the detective novel has produced for the last hundred years or more an enormous mass of ‘crime stories’ in which delinquency appears both as very close and quite alien, a “perpetual threat to everyday life”. [286] 
C. workers' newspapers: political analysis of crime [287-89]
“The counter fait divers systematically stresses the facts of delinquency in the bourgeoisie, showing that it is the class affected by ‘physical degeneration’ and ‘moral decay.’” [288] 
D. figure of indiscipline: revaluation of bourgeois values [290-92]
[不印, 自行參考]

C. success of prison in producing delinquency; penality as social control [276-82]: depoliticized crime 
1. Prison gives rise to a form of illegality amongst others, which it isolates and organizes as the enclosed world of delinquency. Delinquency is not the most virulent illegality, but rather an effect of penality that makes it possible to supervise illegality. [276] 

2. Delinquency is an effect of penality that makes it possible to differentiate, accommodate and supervise illegalities.（277）

3. “The prison has succeeded extremely well in producing delinquency, a specific type, a politically or economically less dangerous  -- and, on occasion, usable – form of illegality, in producing delinquents, in an apparently marginal, but in fact centrally supervised milieu; in producing the delinquent as a pathologized subject” [277] .  It is so successful that it has survived after 150 years of failures.
4. (Question: Why does prison create the delinquency that it is supposed to combat? 
There are certain advantages to delinquency: 
1) delinquency can be supervised because delinquents are a small group; 
2) it can be differentiated and separated from the main group; 
3) it may be useful in colonization projects; 
4) delinquents have instrumental and political uses as informers. [278]

5. Delinquency ensure “profit and power.” 
“Delinquency, solidified by a penal system centred upon the prison, thus represents a diversion of illegality for the illicit circuits of profit and power of the dominant class.” [280]

6. Delinquency = perpetual surveillance 
 “Delinquency, with the secret agents that it procures, but also with the generalized policing that it authorizes, constitutes a means of perpetual surveillance of the population.” [281]

監獄並不是矯正罪犯失敗，相反的，它在階級妖魔化上的功能十分成功。【是監獄的刑法制度創造了所謂的罪犯，但是既然是罪犯，那就需要嚴加監控管理】監獄的成功正在於它生產了delinquency as a pathological subject，而且這些人是有用的，不但可以藉他們來鞏固自身的執法權威，強化警察系統，還可以利用她們來作眼線，為霸權階級服務【黑金、線民】。
D. two figures: Vidocq and Lanenaire [282]

E. crime literature: theoretical and aesthetic representation of bourgeois illegality [285]

IV. tactics of delinquency and penality [285-92] 
A. systematic confusion of common law and labor law [285-86] “
1. the “production of delinquency” as a continuously shifting process, as opposed to a “result,” in which the delinquents are separated from and made to be demonized by the rest of the lower class populations, particularly in relation to labor struggles. [285] 
2. (“a whole tactic of confusion aimed at maintaining a permanent state of conflict” [286]

B. install perception of delinquents as close by, fearful, etc. [286-7] 
C. workers' newspapers: political analysis of crime [287-89]
“To this was added a patient attempt to impose a highly specific grid on the common perception of delinquents: to present them as close by, everywhere present and everywhere to be feared. . . .  The combination of the fait divers and the detective novel has produced for the last hundred years or more an enormous mass of ‘crime stories’ in which delinquency appears both as very close and quite alien, a “perpetual threat to everyday life”. [286] 
This was supplemented by a “patient attempt” to portray the criminal as ever-present and “everywhere to be feared” in the newspapers and novels of the time. By the end of the nineteenth century, the worker’s newspapers were actively campaigning “against penal labor” (286-287). This position is modified a bit to recognize that workers newspapers didn’t solely vilify the criminal, but blamed societal conditions for forcing the criminal into desperate measures. Foucault argues that even these observations fell short of recognizing “delinquency from above...the source of misery and the principle of revolt for the poor” (287). It is, apparently, the increase in workers as political prisoners that leads the “reappraisal of penal justice” and the tactic of the “counter-fait divers,” which portrayed the decadent bourgeoisie as the ever-present criminal (288).
Foucault cites the Fourierists as “the first to elaborate a political theory which...places a positive value on crime.” He argues that they recognized “not a criminal nature, but a play of forces which, according to the class to which individuals belong, will lead them to power or to prison (289). This, then was a recognition of penality as political tool and of the “play of opposing forces” in which the prol’s were caught (289-290).
D. figure of indiscipline: revaluation of bourgeois values [290-92]
He moves then to a third figure, a thirteen year old featured by La Phalange who “opposed to the discourse of the law that made him delinquent... the discourse of an illegality that remained resistant to these coercions and which revealed indiscipline in a systematically ambiguous manner as the disordered order of society and as the affirmation of inalienable rights” (290). Through the boy’s dialogue with his sentencing judge the paper, and Foucault, discussed the “violent split between the accused and society,” between the society and system that renders “the worker a slave.” This discourse, which Foucault notes may not be representative of the discourse of the workers newspapers, as the precursor of the recognition of “the political problem of delinquency” and “the most militant rejection of the law” and the awareness of the  bourgeois system of “legality and illegality” (292).
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