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B > TIEEVABIIARIEZ T B AT THEDEN T
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AR E AT AR S Bl e A N EHE - SR &
BIS R T BUAH B AT HIR % « A SCE Suatam =l A1
EF A& (democratic accountability ) 7 fEIHYELERE (% »
PR TGS [l RARH A B1A AN S RECE R R 5 - IR B AR AR
MR EHE AWV A & EN I ARV B ILCE - BN EERE
AR PR D . - B E RSV AEREE
1> FEEURNERBANAERE  KEGEIEERNEAE
PERIRIT8 5 HiE > BN ENER R0 0] fE R T BUAHYZEKEL
EHRIBUEAT » RIS - MR EMENZ > %
DEEN—EREEE | GBRTEBUAHIERE o FMIZEERF
EMOERIOEE ~ EEE ~ MIERETA A 3 Bl EIEEE - A0
BB - BAE DA ER 0T MR M 2 M EE—{E T
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FY g Z RN T 7= LB EE -

A~ AVREIERE RS

FEE SAREMNIEAR e S AR KA B B BB
e ENABIIHERTIEEME 2 MELEE YRS
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1985) - ? AL R A E AR A ECA AT &
P (Resnik 2005, 589 ) o F T4 T hiE R —(E B T 1 T{ERMERY A
ERNEERE © — (BB I ELAR HI 0 [a fE R EEUER IS
HYZEK 2 BoE 4N Cappelletti (1985) FriztHnIRaE « sk E &
B R 9 | (Who watches the watchmen?) ° /EREHE FEE
AR GYE B ? MR EAERNEIINEE - IR REE
T BENEBNLRFEECEEZE (Friedrich 1950, 110) - {HZ40
RElEE2ERFBCAHES - I EDA T RERI SR N EALR
[/ DE G ERS N AME - B EEERRIAEE (Croley
1995) - * s> > BAM T RE A MEENIEE EEEE
BERILIERHE IOTTAET , (Georgakopoulos 2000, 205) » 245 ff
BEBUAERIEEE S - W EAB IR Y BUGEIGHE 5
o 3y R fE (Seidman 1988) -

Cappelletti (1985 ) ¥ ELERSHIFIBUA T & 2 HAYRE % -
PR S EAE o ° B — T SHER SR R (cHiEfEE | (the repressive or
dependency model ) : EAFHBAEEUA AN VIEGE BUE AR 2
T AR ECE BRI AR &8 - B2 n IR 2 S
oo B T & H FERHA | (the corporative-autonomous
model ) : EALHSFIT EBUEHET > %P iRk - BUERZR

? iz Burbank{-Friedman (2002)  # k& 2 -
S 2 28§ whoeR 41 > B 4 howis B A 4E -

* Croley (1995) 3 # 54 17 ;% (elective judiciary ) $+ infr g e 2 4 ¢h
W > 3 LiFr itk o

® NonetfrSelznick (1978) § 2L% #f iz g %
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KA~ VAR ~ DAREF AL T MBI AT LIS AR 1o 55
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oriented model) : fEHLEA N » A MEEHARIVETL
FEFtVEE A S ~ BUARE ) EBUNBUNEHIVEE @ &
FETIOAEAY o IRV AR  ERFBUEZ T - BORFE
F1570G » ISR AT A BIRE JIAR AT DA SZ PR A2 Pl
A]DA[A]fE T who watches the watchmen ? | i {8 -

AR P TE Bl AN B R T T M R PGSR - SRR B (R
AR R = S8 - (HAlEREEEARTH . HEEH
FuaBEaR  MAZEEARNEX - Gic 8 B ERIE1L
HyEEREH > ERE 2R VRYETE - I H AR IEKAHARHY
H & Hlz i KR B EBUE N 11 & BT E K - Cappelletti 52
Ry AR ESGEHEE AR - A RefE s A mIr R
EHVESRERZ T - HUS—(E -k -

AR T TR E S M E R ENR R -
HrhEFE LS Rk (obsessed ) (Friedman 2002) &Y
MEREEFERE LY " KZE0AEE | (countermajoritarain
difficulty ) (Bickel 1962) @ —{li-f AR A& FHVARTEEAENE
ST A LEAAER R ENE G i@ E AR T
FIVECRESE ? B2 —EFERANME " AR L, iVEIAZE
FERFREH Py EmENAE 2 S—EERRETRERE
HIRRREE » TR EMEEMECHIR - BOEAEH R AR B AR

6 BEot kAT B F & ¥ (v 4271 Bickel 1962  Bork 1990 » Dworkin 1977
feEly 1980 -
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gefil - £ - REBUAF DUEEEE R Ea sk B 5 AN E R
(Peretti 1999 ) -

A Judith Resnik (2005) FrE @ REBUGHEREAOLH
FEENAPEEAE - REBUAHERS RIS - ]~ X4 -
PRI A RIS R S R > TR N o] {(< B A
(BN —BUEERREIRS - ERF - YERISE) SRPkERAE - (B
EES AR A BN B - ERTERY - AEEA
FEIPREEEE T BafiEREER > B —EEANFT%
EHEEAER T AESINE B CHEEE T > B
Bt A A —FER B AEN T -

PR BRAY T UAER - E R W 5 A IR & A
AB - —EEEamHEE - S g EARR RN EHYEINE - B

TR RAL > R E BB %2 F shF (T 1 Brennan 1986  Douglas 1948
4=Ginsburg 1985 -
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55 BN e R e AR AR Y EE MR 17 - R Ry 48 Bt
FEdiE o NGB ERERET Y /ZEE (Guarnieri and Pederzoli
2002 ) f1H A (Ramseyer and Rasmusen 2003 ) HY{E4TE - (/A E
EamEfE - BUGHFIRD A - 1 BBt Eard A E#AH
EEE . KL VAR SDAN B I — BRI B LA A
B - VA ER Bt Bl - NIt R hINE 285 E
HYE FERS RN HIA BT E - FHENFIRER o 1178 i B A
#EEE Judicial Council (732 " 52 AEZFEw ) (Guarnieri
2001; Guarnieri and Pederzoli 2002; Hammergren 2002; Pederzoli
and Guarnieri 1997 ) - {EGEMARES | - AFEGIE EEANEER
B o By TSR EAB R £ ] ME A6 FPER
o REBEERAIGITFF » FIEANEZE G EIEERIE Y
REFNERG £ 0 B REBUEERT (RN E S HEE iE 2 4E R
BAES Tar ) » PSR VAR RIEUEE TS0 5AED
FIE B EHIHIE « DUABIRER - THEENEZEGEEK
HEER £ - Hit AR EBUAE T (4845 ~ ENEAER ~ 5=
Hor AR B THEEEE ) - AT EEASEERE
g J\BIEETEAN B R A BB E - SIM-=2KE A
RaHl s NIRRT RV AR REE AT RN Hi+=%2KE ]
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ERE R Z BB T HBE e Td (Guarnieri 2001 ) -

Hammergren (2002 ) $5H » BEZRBREERTFL T 2N R 1
BRI EEANBEE Y » EREIAEEB IS AT ME
M2 MEIREB GV - (2 EAIA A EEI 2R - BrE
BZ A FE AN BT B G ARSI SUARES] > DIEKE]
FEEPREBUEHHEFIOE o B2 T MR RIIGIFA
EEE S (AR AGEF S AE L » B L B B EA
AIZEH] - BAEERINZR  EARAARENBUGRE L& - fiI
TEMAVEIZR 26 P2 MM R EALAEIZ » BT E) AR T2
FEEFEBE T - WibEsk e A B E s i EENEE - &
BHMCEICE B IBE B MBI EREAEIL - 2/ DRIETE
BE 2t S AR JFE e A BR BB B T AR RIRE A B -

fEiEEfT - BAFNEERESLRMSH - BAFIIL
THERWBUARIEEIREA B s TasE (A
BIEUAEESEUE) s HR > BAFNHREZEAE ST
BERAAL > FFEE—REEONEEEEA—8E0 -
BIfEALL - EVENEASBZEGHRET - KREENERERHIK A
KA+ "% Hh - +2HEVAANBHCEL 55 E the
Court of Cassation i &AIMGZEAEE » Hil-F—FIEEIEAEN
0 HElgEar 01 > S84 Edr—fL AT - ARV ELEREH]
H- T BT EER 2P MBI - BN EAR IR R
ESBER > |AFERBUE ANV ES R T 5 [RERE{EE
JERE 2 ARfRHIRAEINZ (della Porta 2001) < {H72 » TR/ AE
RS F XM E AR G = R E AT E M (Di Federico
1998) -
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it = O == FIEE K EENTEIE - fT—FZGH
FEUEE HEARASE e Rk BB 5B ISR
o - %o BoE s AT E R - SRR e A R
BB R e A E R AERER EAEIL - AIEFHEAR
ATRERY o SR BCUCEZ ALY TN~ KRRSE (52
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HAM AR A LB BRI A - ° R T eSS
SRR EE) > BB EUATHE RIS  BEEREHIE LRI H
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BHICERIRT) > 46T BRI AE — g
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Russell g &mss - " BN EETEEILNE - AEFEBELE
EffarEEEE | (2001, 16-17) - AR F(LIZELEEEE
A HA - NEHE) 0 E AN B2 S — (8 B 2T B

( Ramseyer and Rasmusen 2003 ) - '° 7EBGISHA - 8] AR
FHIANBIEGIRHE BEN N E&EHEEN BftaiaiEs
AR AR S - A SEaRmmE]E N B A5 4K -
gRE DL R A E B E - BN R R A
GENBRERAEISE (2 - AisgUR B R E RS A 5%
FAREEREES, (255 99; Winn and Yeh 1995, 576-78) -
[EHf - JEE MR BRI E SIS ATT LU E - 504
|40 Pt 48 B DA ER AR R SRR R B AR Y 0 5 - AT AR
FFIFrEE R — R B A BRI B » kB A &2
B4 o Nl TMOVEEERNE - SR A E BRI

Sz Oz g 4o 30w ¥ 4e 1994 A R 1994; 3 £ 4 2003a -
10 w ® 5% | % Guarnieri and Pederzoli 2002; Magalhaes 1999 -

U pgas ponersus o 32 F1E4 2002; Kuo 2003 -
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BRAEBEETHRESL BRI RAEE S INAEmEE
Wgebe - A A CBERERMRIARED EEEER ffﬁfméﬁz
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Fik - RRECRERAVE(ERIEDAFRARUER A2 RFER
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"For myself it would be most irksome to be ruled by a bevy of Platonic
Guardians, even if | knew how to choose them, which I assuredly do not. If they
were in charge, | should miss the stimulus of living in a society where | have, at
least theoretically, some part in the direction of public affairs.
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Abstract

There is a conflict between judicial independence and democratic
accountability. In Taiwan, this problem is particularly serious in Taiwan’s
prosecutorial system. In 2007, the Ministry of Justice transferred and
appointed chief prosecutors. Nine members of the Prosecutorial Council
who were elected by prosecutors boycotted these personnel cases. In
order to understand the root of the problem, this paper first discusses how
reform-minded judges used the Judicial Council to reform the judiciary,
while reform-minded prosecutors used the Prosecutorial Council to
reform the prosecutorial system. However, both of them ignored the
importance of democratic accountability because of the poor quality of
Taiwan’s democracy. This paper offers a proposal in which some
members of the Judicial Council are politically appointed while some are
elected by judges and prosecutors to seek a balance between judicial
independence and democratic accountability.

Keywords: judicial independence, democratic accountability,
Judicial Council, Prosecutorial Council, judge law



